BEFORE THE APPEALS BOARD
FOR THE
KANSAS DIVISION OF WORKERS COMPENSATION

HENRY F. COCKERHAM
Claimant

VS.

Docket No. 201,867

NICHOLS FLUID SERVICE, INC.
Respondent

AND

WAUSAU UNDERWRITERS INSURANCE CO.
Insurance Carrier
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ORDER

Respondent appeals from the Award entered by Administrative Law Judge Brad E.
Avery on September 25, 1998. The Appeals Board heard oral argument on April 28, 1999.

APPEARANCES

Steve Brooks of Liberal, Kansas, appeared on behalf of claimant. Kerry McQueen
of Liberal, Kansas, appeared on behalf of respondent and its insurance carrier.

RECORD AND STIPULATIONS

The Appeals Board has considered the record and adopted the stipulations listed in
the Award.

ISSUES

This claim involves an alleged April 14, 1995 injury. On May 8, 1995 claimant settled
his claim in Docket No. 184,315. The ALJ found this claim was not barred by that
settlementand awarded benefits. Respondentargues the settlementin DocketNo. 184,315
estops claimant from asserting this subsequent claim in Docket No. 201,867. Whether
claimant suffered personal injury by accident on the date alleged; whether certain medical
expenses should be paid as authorized medical; and the nature and extent of claimant’s
disability are also issues for review. Respondent, in its Application for Review By Workers’
Compensation Appeals Board, also listed claimant’s entitlement to future and unauthorized
medical care as issues. Butrespondent clarified during oral argument that these were only
being disputed in the context of the overall compensability of the claim.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
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The Board finds that the settlement in Docket No. 184,315 does not estop claimant
from pursuing his claim for an April 14, 1995 injury. K.S.A. 44-531 requires that an
administrative law judge determine that a settlement “is for the best interest of the injured
employee.” This statutory duty of the administrative law judge is thwarted if a settlement
includes injuries that are not disclosed. During oral argument to the Board, the parties
agreed that there was no mention of the April 14, 1995 injury at the May 8, 1995 settlement
hearing and that counsel for respondent and the insurance carrier in Docket No. 184,315
was not aware of any injury subsequent to the February 21, 1991 accident that was the
subject of that docketed claim. The reason respondent’s counsel used the general
language to the effect that claimant was settling all claims up to the date of the settlement
hearing was to cover repetitive trauma type injuries that can occur each and every working
day and for which, therefore, an accident date is difficult to ascribe. There was no additional
consideration given for a specific April 14, 1995 accident.

After reviewing the record and considering the briefs, the Appeals Board finds the
award by the ALJ should be affirmed. The Board does so for the reasons stated in the
findings and conclusions expressed in the Award by the ALJ. The Board hereby approves
those findings and conclusions and adopts them as its own.

AWARD
WHEREFORE, it is the finding, decision, and order of the Appeals Board that the
Award entered by Administrative Law Judge Brad E. Avery dated September 25, 1998
should be, and is hereby, affirmed.

IT 1S SO ORDERED.

Dated this day of May 1999.
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c: Steve Brooks, Liberal, KS
Kerry McQueen, Liberal, KS
Brad E. Avery, Administrative Law Judge
Philip S. Harness, Director



